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—@Mr. Waters's difficulty is that the society's only interest was that of a secured creditor who has fully
recovered all that it was entitled to recover under the mortgage. When it discovered the fraund. it could and did
affirm the mortgage and proceed to enforce its rights as mortgagee. Mr. Zelin for the CP.S. pointed out that
the society could have sought foreclosure and by that route become the absolite owner of the mortgaged
property. However, it may be doubted whether that was a realistic possibility today, given the power of the
court to order sale under section 91(2) of the Law of Property Act 1925 (and see the comments of Sir Donald
Nicholls V_-C. in Palk v. Mortgage Services Funding Plc. [1993] Ch. 330_ 336 on the rarity of foreclosure
actions). Or it could have exercised a right inconsistent with the affirmation of the mortgage, that is to say. to
seek the setting aside of the morigage, obtained as it was by frand. It might then have claimed in equity that it
remained the owner of the moneys advanced and traced those moneys into the flat and the sale proceeds, or it
might have made a common law claim for money had and received to the society's use. Mr. Waters accepts
that the mortgage was voidable by the frand, not void, and, absent avoidance, it cannot assert a property right

Mr. Waters submits that there were two further remedies available to the society. neither of them
inconsistent with the affirmation of the mortgage. One was to sue in tort, claiming damages for deceit. He points




